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tnis s prosecution of her ! [s thin action, there-
fore, aght by & wronged husband, an action
against ber? For her condemnation t Oh, no,
sir! Consider how sirong he was! Conslder how
wenk elie was! Consider bow suvmissive she was
to his teachings, snd imagine—lmagine with what

tous and nsiduons tougue e coaveyed to her
the theory ol s pians—thas lornication was but
the nutural expression of love! He taught ber to
belleve in

PFIOUS ADULTERY,

and by steady steps he led her a the flowery
path 1o e precipice irom which she fell! That se-
dacer 18 Lrougat into u court uf justice Lo Answer
lor lils erimes, ‘Ths husoond, wronged, the se-
ducer, guilty, stand beiore the immacalate justice

DI the law, gud beiore 1t each is 10 unswer lor the |

dewds dung to this womau,
sccording to rne logic ol my learned (riend, that
this uged and vencrable and guted seducer may
take tne withess stand, and pollsh and apologize
for ms guill, and present all the evideuces
bis jearned ingennity, and that the hesband mus
Oe still, silen:! And tpat this 19 law! The law,
which is no respecier of persons. The law, which
Bolds out even Jusuce Lo all litigants belore it,
and that the seducer with all hls preat powers—
my lesrned Iriend subsidizes them to establisn
tnat administrition ol Injustice dud Wrong.
My no, sirl befors Your Honor will admit an
such concjusion, belore you will approve of oy
such administration, you must be driven to it by
the force of an Irresisiable legal logic. Thank God!
there 18 in wy beiel no such rule of law 1o tha
Btate. Therc is no such Injostice in the policy of
legisiation, 1 dont uragosa. SIr, 1O examine at
MDYy considerable lemgth the authorities, or to
pomment upon them, out | undersiand our
lsaroed adversartes to declare that thg{rulicy of
the common law excluding busband a
witnesses [or or agaiust each otner 18 founded
upon the inviolability ot Lhe domestic relations, |
deny tuat proposition. It 18 maiptained,
doubtediy, by mauy of the English authorities
aud is 1u One puthority of this State as 4 ground
ol exciuslou. But io later tunes, and io betier
considered anrhorities, | submit that the dogma
huwnur?ur: whatever, Now, 1 reler again to

the case o
MARSH V8. POTTER
already spoken of; to the opinion of Justice James,
which 18 the most elaborate and thorough exami-
makion, not ouly in the policy ot the State decis-
fona on this subject, but 18 found in our own and
othier reports, but It has veen adopted and
wllrmed by tbe Court of Appeals, *Upom the
tumpetency of witnesses," siya this learned
fudge, “‘common law proceeded in distrust of
buman natnre; 1v belleved witnesses luterested to
be Incapable of verity.!" Corsequently grew up
under 1t & system of restrictions which rarely
ever allowed the facts ina given case to cume
out fully, apd was olten an oceasion of great
bardship and injustice. The objections to sucu a
sysiem were too manifest not to call attention to
teem.  Many tuomn: the truth oight be pro-
moted by opening the sources ol evidence, re-
Cetving It Irom ili persons DAving the laots bearing
in the case, especlully those most conversant with
them. Tue parcies themselves should be permitted
to speak. ‘Iney expressed confldeuce in mun;
they beheved In the principles ol human integriy:
ey believed in the capacity Of human narure,
g:lrtnouun \oterested, 1o speak tho  truth,
om such & basis of thunght tuere have
BEprung up in England, and in some of the Siates
of Lhis country rudical changes in the disabllivy
and ¢competency of Perzons s witnesaes.
py2tem has developed itaell, wnose foundutlons
are lnid 1n common sense and In anenlightened
Jolicy, and its superiority over the old s no
opger questioned, except by the jew who have
coufldence in the presept and ne hope ior the
future and who deem our only safety is In keep-
1Dg fasc anchor to the past.” Omitting o lew par-
BEraphs, sr, ne suys:—~‘Acclons between married
persous spould constitnte ne exception to the
euneral rule of practuce, Such suits represent
ell-detinea righta ol action, both as concerning
!mperry and personal righis; suitors cun insti-
ure them, courts mus; entertain them, triers
must try them. 3o in other uctions nusband and
wile may ane and can be sued, and the husbund in
some msrances may be sued by the wile, Such
goiuns must be entertalued and (ried by the
Court. ‘Ybne simple question then (8, Shall such
actions be trieu Lo the ordinary wey or by some
exceptiopal method? Wil the 1aw, while It ¢én-
teriaing them, spy they shull be decideud rightly as
far as praciicable, or 18 1t & matter of no conse-
ﬂ:enm how far they may be disposed of, or 11
eir decislon is & WAtter ol some concern lo the
law a8 to what the law means It arrives at a re-
sult consonant with the diguity of the law anda
the rignts ol individuals in vther cases, or shall
the triers grope their way througn the darkness
tosuch o resuit? In other words, shall
THE HUSBAND'S MOUTH
be closed in his own benall, when bis wife Is a co-
&lr'ly, though permitted to spenk If sued alone? It
i rule of the comimon law tnit A huspand and
wile cun be witnesges lor or against each other.
The trat branch 1s vased entirely upon Lloterest,
the second upon intérest and public pollcy. All
Pul‘suuu ipterested Lo an aciijon were at common
aw held incompetent o testily: (his ol course ex-
claded parnies to the record. In common law a
wife's civll existence was merged witn ber hus.
band’s; she was 4 part of bim; she bad no sepa-
rate right to property or action, and hence was
exciuded Irom being & withess in her own behall.
This identity 0 luterest was also the real suppors
to the role exclnding the wiie as a4 witness against
the nhusoand., In coosequence of this ldentity
of loterest—and in bothh sentences the word
‘interest’ s linlicised — hosband and wile
unllormly appeared pefore the court in & (riendly
attitude, Legally, then' relation was one of mu-
tual confldence und harmony., Tnere was every
reason to lear, Lhereiore, that in view ol the 1u-
troduciion of & suit by the adversary ol one or
the other some testimony would be elicited which
would ve detrimental Lo the interesat ol one or the
other, and therefrom discord and dissensions
would arise between them, and the peace ol the
jamily would thus be jeopardized merely to serve
the jecanum'y interests ol & tiurd person.” And
ne proceeds to cite clementary sutboriies, and
he conciudes vy saylug:—*"1 thiok 1t ciear, there-
jore, thut the true principie which excludes the
busvund or the wile where either was a parcy Irom
Delng o WIlnEss lOr or against each other, the
union ol luterest and privilege exisung beiween
them may be prevalled.” Aud that privilege re-
fers, sir, to & confldentipl communicgtion, ana as
In the connection with toe idea uf public poiicy or
the naripouny of the domestic rejation. It 18 true
that autyorities can be cited which sustala that;
It 18 with & view ol preserviog the peace ol the
iamily, aud woere it 18 said thut the admisaion of
sacu testmony would lead to dissension, discord
and even perjury, and that the confidence exist-

lug between
MAN AND WIFE

shounld be sacredly cherished, But if those cases
are caretully examined iv will be louand that this
quesiion in its urigia and cause was not 1ally con-
sidered, And shen be procecds to exawmine thuge
cuses, anu he says:—"With respect o the protec-
tion of confidential communications between hus-
band and wile Loere 18 guod reason lor sucl pro-
tection at all tiner, but no such principie has been
brougut wto practice. ‘The decisions excluding
husbunius or wives of partics are often accom-
panied with sacred declarations in lavor ol such
protection; butas the exclusion extended to all
the 1restimuny, wiether It was couflaential or not,
kud @8 no protection was given to conjugal conf-
deuce o respect Lo wiinessesa not pariies, who
were us  much  within the resson o1 the
rute as |t existed, or Lhe other class, It
way be salely aflrmed that no such rule has
a8 yel been estavlished.
most ol the declsions In lavor of excluaing the
wile were given 1n cascs where the husbanuy wus
sxcinded, nnd therelore no matter how stropg
muy have been the expression ol puolic polley,
sud m favor ol preventing domestic discord, and
B0 lortn. Al these decisions are consisrent with
the pripciple that interest was tne ground oi ob-
Jection, Ana he then proceeds Lo redason upon
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A8 Lo the aothorities, |

the effeet o abollshing the disqualificatton o1 - |

teresi, and flnally nolds in cousonunce with opin-
fons I huve resd 1o Your Howor, i ask Your Hon-
or's astention Lo the case of Wehrkamp vs, Willet,
10 be lound 1 the lourth volume ol *“Abloit's
Uourt ol Appeals Decisions," at page b8, Thes
WOs O case, sif, where the wie was u party piaimn-
I and odered a8 o witness wnere the gnestion
WhS A8 to whetner tng propercy, whicn had veen
seized Dy the sherid, against whom the activn was
brought, belonged to the wiie or w0 the husbaud,
The question was whelner she was a competent
wilgess, and 1L was heid that sne was. Apd [
read thas, siv, lur r.lvucrm'punen—[lrnt, Lo malutain
the ductrine asserted by Justice Jumes, that tbe
exciusion ol tue wiie or the husbund, as the case
wight be, was not lounded upon the ldea of
DUMESTIC HARMONY,
Consequoently, tnat In an action like th:&nunt.
even at common law, the objection rong o
party remuved, where husbaod and wile were a
@rty, the other would be & competent witDesa.
ne dourt say e rule o1 the common law did not
prohible busband and wile irom testhying in a
oivil avtion, unlvss one OF the other or DOLh were
parties or directly tnterested in the subject of the
actfon, Here the huoand was not a party, nor
had be any such INLErest as would naw-‘ilaquullnud
the wile by strict common, law roles. Tue action
WAs 10 10 Proper sense dga.nst b,  He mane no
claim to the properiy tuken and sold by the delendd-
ant, and uad gonteres. in the obligution, anless,
Indeed, to nave his debts paid rom properiy Lo
which he had no claim, and so wrih,  Now, sir, the
question of nterest, the quesilon of puarly being

removed by legisiation, even at common law,
In  aun action ol tws  character, or an
actlon afecting property, where either hus-

band or Wwile Was o party (o  the actien,
the competency of the party would be at once as-
serted.  Wnen you disabuse your mind of the wdea
a1 publte polley, as n=serted by our learned advers
Mry; when you tonmd the rile of exclusion upon
Wmething ¢iso beskde the threat or interropung
e pence awl harmony of the conjagal relation
whiy them, by the lsgisition of modern England
And of our state, tosany, tho hnsbapd or wile a8 o
PArLY Lo ANy ACLION I8 & Compelent withess lor ol
AZALUSL bimasely Or hersell, and socy 18 the iney-
taple toglc of the Legisiniure. But the Court pro-
Beed Lo say, siri—<The Uoue provides that a party
Lo &l activn may be examined o8 @ witness in s
own belnlly or in behall of any other party in the
FAME MANUET, AN SWBLJECT Lo Lie Same rules of ox.
ANIDALION A% ANy oLher wilness, excopt that
neituer husband nor wie shall be required to dis-
¢.ose any communication made by one Lo the
otier. The let'er of the Statatle cervuinly extends
to married persons When they are parties not
baving conflicting mberesis; ana the exception s
& plamn indication of the legslative intention th
chunge or modily the common law rule us v the
admissilility of husband and wile as witnesses,

and yeu all the argument preseoted by my learned |

Iriend, ail hus

GLOWING ORATORY
concerning the =anctity auu the permanence of
1ne donmiestic relation, are joandaed exclugively
upon the doctrines ol the common law thus
wowed by the cours of Inet resort to have been

And we are told, sir, |

wife as |

ehanged by thé lemislation of the present. The
ru:ﬁl of the latier rule (that {s, the commeon law
rule) jor pot admitting the nusband sod wife as
witnesses AgNIinst eésch other, was because ol
wientity of nteresrs, nor wers they admitted
agalust eacn other Decause this wus deemed cou-
trary to the legal policy of marriage. *Husband
and wie," says Blacksione, “ars not allowed to
pe witnesses 10r or againit each other, partly
becanse 11 I8 impossible that their testimony
ghowla be indifferent, bat Erlm‘.lpll! becauss o
the nunion of per<ons, and therefore they were
admitted to b2 withesses [or (he other, they would
contradict the maxim of law, ‘no oone shall be &
wiiness in his own eause:’ | agaInst each other
they would contralict another maxing, ‘oo one 1A
obliged to commit hjmsell.' " You see, sir, upon
what poiloy the common law rested, add you see,
sir, how clearly this idea ol uaity, of identity, of
interes), 18 abrogated by the inws of this btate.
Says Haron Guvert, i the husband and wile
swWear lor each other, they will not be belleved,
because their interesta are absolutely the same,
and thereloré they can give no more oredit when
they atiest for each other than Wwhen & man
attests lor himself, It would be wvery hwrd tI &
wile siioujd be allowed a8 o witness Agalnst ber
pushand “and not attess jor him, Such a law
would oceasion implacable quarrels and divisions
and destroy the very legal policy of marriage.”
But, says this Court o lale years in this State,
material and radical changes have been made In
tue lnw of husband and wife, and in the law or
svideuce aud the compelency sna admissibilisy or
evidence, undérmining in o great degrec the uses
ol and practical abrogating of the common law
rule. Now, If Your Honor please, 1t I8 the effort
ol my learned iriend Lo re-establish that rule, to
roll back the assuwed course ol progress, anda cer-
tainly ol legislation, 1o ask Yoor Honor to re-ank
mate the ubrogated lessons and principies of rhe
E-.m.. and rule in deflance not am{ of the gnncy

ut of the mandate of the preésent Jaw of the State,
And hence, as I before remarketl, all the aunthori-
ties, all the principles, all ine motions of pro-
priety and decency and puble pollcfv. whion have
been 80 cloguently advaneed by my learned iriend,
are supported only by those adjudications pro-
nonnced under a different porey and with ulffer-
ent views, and which our court of 1ast resort Bay
Aare

ABROGATED BY THE LEGISLATION
of the past few years, I ask your uttention again,
sir, lo1 & mowment Lo the case cited and commentad
upon by my learned Iriend, of Southwick sguinst
Bouthbwick, in the 49th New York., In that case, if
Your Honor plesse, the questlon presented was
whnether in an action brought by a wife Agalnst
her nusband to recover an wslleged balauce of
moneys, they were witnesses (or or agalnst each
otherin the actiun. Mr. Folger, eminent [or his
carejul and learned apalysis ol the law, and for
his patient Industry In the lormation of his opine
1on, says:—*Lthe firat question mode tn thia case
18 whether the defendant was properly admitted
89 a witness tn his own behullf agniust the plain-
LI, his wite, 1618 clalmed this the provisions of
the act ol 1807 do not enable the defendant (o be-
come 8 Wiiness ag.inst Lis wife in an aotion in
which they are antagonistic parties. I have reached
an opposite conclnsion, It musu be conceded thut
she object ol the enactment was 1o alter the com-
mon law whaich ferbade the husband or wile belng
witnesses jor or agulust each other. | noticed a
remark ol my learned ndyversary that, by the nrst
sestion of the ace of 1867, although 1t would enable
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for the purpose of Tm all the avenues of
truth; founded upon the confldence not only in the
i1 v tin the inte nce of human DAtare,
First, in the integrity, that uoder the solemn |
sanction of an outh witness would tell the truth.,
Second, upon the intellgence of the court and
jury, that i they wanuered from tpa truth, the |
error ba detected and repaired. And so, |
BiT, Mr. Justice James saye:—*0! |ule years mates |
nal changes have been made in the Inw of hus-
band and wile, nola lo this couniry and o Eng-
land, And particularly in tois State. The wile Las
veen adinitted to
' CERTAIN RIGHTS OF PROPERTY,

and, a8 a conseguence, to sepurate rights or ag- |
tlon even agwinst ihe nusband ; the marriage coh- |
tract bas lost 1ts anclent leature of indissolumlity,
and actions bet ween pArties (or a breach of it were |
constuntly belore the courts. In acase ol an ac-
tion belrween tuese parties, whether in regard to |
some disputed property, or wnether by husoand |
for divarce of wlie lor separation, it 15 die to
state that they stand belure the Courtu that ‘
amicuble attitude in which, 1 civil suits; thoy 1n-
variably stood before wbe common law. [Hadicul
chinnges have al=o been efMecied witnin the last
sixteen years in the law ol Enciand 1o the admis-
slon of and comonetency of witnesses, Lord
Brouguam paying that 18 general eflect was
thiat no person should be excluded [rom in-
capaeity of crime or interest with thus pro-
VIS0 that the ssmme does not exteod to par-
ties enumerated, nor to husband and wife. Lord

gham's act. pi in 1851, 10 the firat section |
repedls the provis: ol Lora Dumon's acr, except |
that relating 10 husbhand and wile; the sepond sec. |
tion made the parties competent witnesses; the
third sectlon made nusbana and wiie, parties
criminal proceedings, incompeient ; but the lourth
secuon  rendered elther incupable (n actions
founded on adultery or oreach of promise of mar-
riage.” But | wil Bet trouble Your Honor with
any further citations,

Judge Nellson—If you can suspend your arga.
ment now we will tRke the usunl recess,

he Court then took a recess natll two o'clock, |
AVTER RECESS—MK. BEACH RESUMES 1118 AROUMENT,

‘The Court resumed at two o'clock sxactly, and
at thut hour Mr. Beaed, taking upar the point |
where he ped lelt oif at recess, contioued his argu-
ment in the (oliowing langunge :—

It Your Honor please, as [ understand the argn-
ment o1 the learned gentlemen on the otper side,
it was divided into two branches, The Arst rested
upou the ancient ruie and policy ol the common
law, aod the other was rounded upun the spectal |
legisiation of this 8tave. The flrat L nave conaid-
ered 80 [ar a8 it ApPeArs Lo me 1mportint or justl-
fisble 1o view ol the argument presented, and 1
pass irom it with & single remark, LDat Lale case
presents thil singular peculiarity, sual the des
fendant hitherto nas poblisned his demand to all
the world lor the produciion of all possibie evis
dence that couid be introduced agalnst him. To
ali the eartd be has given a public challenge, de-
manding ihat everybody who can throw any ilght
upon tuls mixed and iroubled contruversy shonld
appear and present 1t To-day, through his coun-
gel, he seeks to cloes the principal avenue of evi-
dence to Dis adversery, who awnile ago he oalled
upen Lo Appear belors s cnosen tribunal pnd ex-
nibis his prool, He makea the objection ol incom-
petency. It i8 DOC fur Me Lo Bay, 8ir, whether the
cunfidence in that challenge rested upon the cir-
cumstance Lhat

THE REVELATIONS WERE TO BE MADE

the wile to be a wituess against the h n
an action brought by Dim agaiost o third party, 1§
did not render the busband competent. That

question, sir, was considered in this case. I will
stute Wnat was the object and the spirifh of thas
law, snd If Your Honor will iollow the course of
legislation, the rardy and reluctant steps by which
it bas been driven Ly public sentiment and has
reached the pre<ent coudition, even bas deglared
in this very suthority, Yoor Hooor will find thac
the Jaw of 1807 was enacied 88 but & complement
to Lhe other 1vasion upon common iaw principles
previously established ; that it was enacted for the
very uvowed purpose ol makipg & husband or wife
competent for or agalnst each otner, with the
certain exceptions provided for in section two;
that It was intended Lo uproot the whole policy of
the common Iaw upon tnis supject, and Lnac the
SENTIMENTAL THEORIES

opon the subject were abandoned by modern
tnought snd modern enactment, beaatiinl ana
charming as they are, sir, a Mt subject lor the"
oratory of my learned friend s they ure, but not a
fiv supject for & discussion in & legal urgument ina
court of justice. 1 have reached the opposite con-
clusion, It must be said that the ooject of the
enaciment established and the letter ol the coms-
mon law, where 1t forbids & husband and wile
being & witness for or against each otner,
Wwis (o mike avallable inthe trial of Issues the
evid ol ¢l of Wit whom (he rules of
common law excluded, It deaigoated these
closses as the husband, or apy party to the acrion,
and #s the wile, or any party to the accion;

it declared that all persons witbin these
deslgnations  should be compelent and
compellable to give evidence the same as

any other witness; it declared further that they
should be competent on behall ol any party to ihe
action.” Now Iark the next seutence:—‘It ia
concoded that where the nusband or wifeisa
party to an action and the otuer is nut, that the
nusband or the wiie may testily, as the case mignt
be.,” Lt was conceded and agreed by Court and
conngel, although Ihis was an action between
huspand and wile, that 11 one alone Was A party
10 the action that one might e & witness., IL was
upon 4 grave discussion as to the apirit ana effect
ol this suatute ol 1967, vetore a learned Court, con-
ducted by learned counsel, and on all sides 1t was
conceded.. It was assumed sopd declared by the
Conrt as & concession accepted by all, that where
the husband or the wile was alone o party as
against & third person, shat the husband or the
wife, us the case mignt be, Was & compevent wits
Dess in thac action, Bat 1t is concladed that 1his
language does not declare au intention that he or
slie may be & WwilDess for or aguinst the oiber
when bhoth wre puarties to the action and antago-
nists In ik 1 ask Your Hooor's attenilon to an-
otner phage of these nuthorities, It Is not neces-
sary lor me to read, eir, the lntroductory review
ol the authorities,
THE ENGLISH AUTHORITIES

and our owb, but 1 proceed to the paragraph
wiuch 1 think important. Bul speaking oi the old
rule he says, "It wus to be maintwined lor the
present aud the juture, that by on adherence 1o
the rule lor the public good,” The *‘public policy,"
my learned Irienas say, that Ly an adhercnce to
the rule warried lolks mlabne: be In salety, but alter
death or divorce 1t must be enforced, lor it could
no longer belp or harm, But the stutwte in ques-
1ion digcards the ruie of the common law to siana
for confidential communications netween husband
wnd wite, 1t would longer exist. The husband and
wile may Dow ULE witnesses ior and agailnst each
otner i all cases except in those in whien 18

ushty, that is the quality of beln

entil communication. ut, 8ir, Ps
that this (8 the destrucilon of conjogal
felicity, that In s priocipal effect 1t muse
necessarily introduce wrangung and dlssension
1nto the domestic ¢irele, und desiroy that union
upou woich the priociples of the common Iaw rest.
The law should be firm il ssohc: ol that kind 18
1o be parsued, and it should be universal. How
is It to be preserved i, a8 our Court ot Appeals
raled, the husound god wile may sue eact other,
aud the husband ana wife may be witnesses
agulost each ather. Loes not that conflict with
tius 1dea vi dumestic barmony ¢ 18 not the poiu
of the cunjugal relation just as directly assalled,
and will not ulscord and eomity be equaily propa-
gated, by allowing whe vueband and wile 0 be Wit
LE¥SCH IgaInat each other, and eucn Lo lesthy to
transacrions vetween themselves, aod each reflect-
iug wpon the credibuity of the other. And uof this
beauiiiul dea ol

HAKMONY AND TNION

existed to-day would not sach & law totslly de-
stroy it? Suppose another case:—Suppose a hus-
bapd brings wu action against a third party—not
for the seductlon ol lLis Wile or lor enticlng her
[rom her hume, his actlona are quite admissible.
Tue busband wasd & witness there, and wno will
dispute that 1t does nol 1n thal cise necessarily

| involve the quarrels and dissensions of

PUIVATE CONIUGAL LIFE,

The answer 50ts up—the apawer in this supposed
case 8el8 up—that the nosband was brutal, was io-
human and (ajied to provide tor his lamily—that
the wife nad just and reasonadle eause (or desert-
ing ner hume. Why, sir, don's that at once suggest
digsensions, digcord, separution, death tw the ame
iy umont And yet the husband 14 o competeat
williess there aganst himsell, and wmay be called
by the aelendant against himseli to escablish the
very lacis alleged in tbe apawer; and bere, sir, n
wiiness or hinsell, either a8 betwesn the hus-

band and cthird parues, are |atroduced il
the elements which strike wt  the  very
foundation and lile of domestic leligity, Thase

@re the very iaeas, sir, that my learned Iriend ad.
vances upon whicn e 1ounds his objectlon. | may
AS well, siry here refer o toe case on the Tth of
Robiuson, page 581, & case In whica the plantil's
wile, and the answer alleged the wile was com-
pelled 1o leave the nouse by reason ol s cruel
aud inhuman treatment, he waving introduced a
lewd woman into ms house ant Kept her there jor
the purposes ol seXuul connectiun, and tohat the
witness, oveing & witness lor the defence belore
triml may be togquired ul 08 Lo the matter stated In
the answer, I8 compelied to auswer. It makes no
diferetice that e wus called against himselr, for
the rule of exelusion appied only where the hus-
band god wiie wis oftered lor or agalnst the hus-
bawd and wue, and the prioeipie of the roje of ex-
clusiont was equitdly apphicame 1o one condition as
tothe otner. Now, Your Hohor will bear in pind
thut 1n s ATEUINANE the question of inviolabiity
of contlueutinl commnunioalions 1s not volved as
all. That 18 a4 question of privilege, not of the
compotoucy of Lhe wilness, As to all other mat-
ters husbana and wile are competent, but they
are not competianbio to diselone those confdential
communications. And Limuok, sir, nine-tenths of
tne authorities prodneed by my learned (rlend
Irom wne common law cpunciate that ductrine.
THEIR DEAUTIFUL THEORIES
are founded on the e thut in regard to those
confldences and communicmions which spring
from the intimacy and failh of conjugal lite,
peliher husbanad nor wile can disclose them. They
are rights of the one 1n the fmith ol the other.
They wre torever sacred—sacred to tha privacy of
thal relation wiere they are (ounded npon the
fatth of that privaey, ‘The progres4 of legislation
upon cnis sabject NAS been Yery ably analyzea and
rescuted by my learned [riend. HBat will Your

Honor permit e Lo read agun o shors extracs |

Irom the opion of Justice Jamesy Your Honor
will remember the slow and the surnggling course
of that legisintion.

Why, 8ir, disabiity ol interess |

14 pemoved, then the disabiliey of party, 40 l4fasto |

permit an gaversary tocullan opposite party, tnen
It was remored a8 10 all pariies with some excep-
tions connected with assignees, ko,  And you will
perceive that op Lo INat pertod mll the impedi-
Inentaof commuon law a8 Lo tne competenny of wit-
NESSES Wore removed, eXeept tne siugle one of tha
dimability ol marriage. And then came the law of
1807, concelved In the Apirit and enacted in tne
CAse Of Southwick va. uthwick, 40 New York,

.&8 the ordinary common sense and intelligence of

bel [ ttputnwﬁ and ruled by
himsell and that to-day that coallenge 18 an-
swered belore i reliable and competent tribunal |
and under the sanction of judielal law., At any |
rale, 1his |18 s remurkable inconsistency, and the
mmagination will necessarily roam in the iancies
for L@ reasuns which coult thus have aitered the
tone of confidence and deflance on the part ol the
defendant. ‘The spirit of ciis lingation, aithoaga
represented by my learned irviend as i mercenary
pursuit upon the part of ths plainilr for mooey
compeusation (which I shall atluve to bereatter),
18 by no means an action of that character. [t 1n-
volves n guestion of higher {nterest to the commu-
nity and to the partles. Itsobjecs is lnrrpurar and
migntier than the mere consideration of damages,
At looka to the vindication ol one lor whoum vindi=
cation 18 necessary—i. €, the plainti In this ag-
tion. It Involves the quesiioy whether & promi-
nent aud emincot leader of the Cnrigtianity oi the
age 18 to be stricken down by the scoln and con-
demnation of maokind, and the interest that |
rolls around this case a8 connected with these
publie and far renching consequences 18 of lar
iluher and gréater cousideration than the techni-
cal and simple question and the ultimate judg-
nient for mere daimages which 1s to be sxpected
alone from this jury, Undoubtedly, sir, {ne couns
sel for tnis defenannt, in pursuit of their duty,
are quite entitied to present auy tecnnical objec-
tions to the admission of evidence wnich may to
thewr judgment appear appropriate and proper.
But whether tney know it or not, those objectiuns
whnich seek to exclude the lighc and stlll bide n

darkness

THE ALLEGED BIN,
ol this defendent reflects no oredit his char-
acter and will not ald any edort o bis justitica-
tion. | paes now, sir, to & very oriel copsidera-
tion of the law or 1867 and the decision of Justice
Smith, and as | read that decision [ar greater im-
port has been given to il thun 1t deserves. Your
donor will be goou enough to perceive toat the
gumple question declded in tiais case 1s that the
husband, in an aciton bronght by himaelf for
Crimiual conversation Witk nis wife, was DOt a |
competent witness to prove the fact of marriage
and 'hat fuet nlone, He was offered &s o WilDess
generally In the case to sasialn the allegation of
gedaction, but as the statement of the accused
and the opinion of the Court, the slogle point and
proposition of the Iact 1o which he was tendered
was to prove marriage between himsef und wiie,
And mark the reasoning of the Court and the
gtatement of the accused. The plalotid was
offered to prove Lis marriage—was oflered as a
witness on bis own behall. This was ovjected to |
and the objection sustalned, Lo which the |
plalntit exceptes. It 18 not necessary to
dtate the prelimipary circumstances which led 1o
the necessity ol bis veing offered upon (Lat single
and execlusive lact; but the Ceurt says:—‘It lias
long been settled that m actions ior criminai
conversation snd divorce, and 1n prosecutioms ior
bigamy, an actual marriage must be proved, and
that in these cases the colabizaiion of the pariies
a8 man and wie, thelr deciarnilons or adinissions,
or the repuiation of an exisuDg marriage, or tne
plaintim's ascknowleagment of tne woman a8 hia
wife, and holding her out as suca to his Jriends
and acquainiances, her reputation in the iamil
a8 such, ure not snfficient to maintain the smt."
Aod he relers To & number ol authorities, and
shows the prool offered to the withess Daon; and
plalnti@ was of the class heid insaficieant, and
was prenerly excluded wilhin these cases, And
that was the ruliog and that was the whole exteot
of the decision. ‘Then it was argued, on the purt
ol the appellant, that be "wus made 8 Withess
under the act ol 1567, and the Court pussed That
very grave and important question, win
the remark read by my learnsd colleague, which ‘
1 ask to repeat. ‘Lhe plsiniT was wut 4 compe-
tent witness; lor what? Not a compelent witness |
in the case! No, sir, he was not offered as such; |

e was not passed apon assuch, Tne pluntit was
a competent witoess Lo prove sucn marriage, And
to that extent and that ouly did tne Court con- |
strue the application ol the uct ol 1867. Tne Court
proceeded o say, *‘I'he aet of 1867 enabling the
husbund and wile to be Witnesses 10r or against
each other expressly excepls cases where the ques-
tion of the aduitery of the huaband or wite 1s in con-
LroVerasy, except Lo prove a lormer marriage in ac-
tlons of vigamy, and the [act oI marriage 10 ac-
tions lor aivoree.” And with LDAat single remark,
without any examinauon ol previous authorities,
without any |mvestigation ol the policy ol the act
ol 1867, the Court passed thab very lmportant ques-
tivn. 1submit Lo Your Hooor that in tisell 18 not
a decislon upon the point which 18 now presented,
where the piatnid 18 ofered as & witness
generally In & caose, not only as to the
lact of seduetion or aduitery, but to all the other
questions of counteral importance and collateral
1ssue which have arisen and will necessarily arise (o
the course ol the inveatigation. Now, sr, | ok |
may be pardoned N moking one single saditional |
suggestion, sunticlentiy intimated, perhaps, by my

lewrned colleague upon the law of 887, It has

been read to Your Hooor, By the Arst seetion ‘1L

makes husband and wile competeut witiesses ln

&ll cases and witbout any llmitatuon, | have read

1o Your Hunor Irom the dectsions ol the Court ol

Appeals. I8 object, {18 purpuse Was to remove |
thut stngle remaining impediment {rom the com-
Fu tency ol all Wituesses in all cases anbject to who |
lmitations contained in section 2 of the acr. That |
I8 declared by the court of last resort, Now, the |
error ol Jusiice Smith arose irom a superticial con-

sideration of the ltmutattous contained In such |
second section, He evideutly misapprehended the
effect of that section; evidently ne misappied it,

RIY gentiemun will leau him 1o pereeive on listen-
Ing to the symple readiog of the section i—"Noth-
Ing herein contained shall render any hnsband or
wile competent or compellable to give evulence
for or agailnst theolner,” in any o the acnons
enumerated, of which we may assume thig Lo be
one, Now, sir, the rest, the soul of This section, 18
the words, *‘lur or auninﬂl. each otner.” By the
first sectdon they are competent o all actions,
upon all occastons, and vetween all parties, Tne
Legisluture then says that section shall not ve cou-
sirued as qualllyimg them as witnesses lor or
against cach other. 18 nou that, s, the ciear
reading, the plain unAmMbIZNONs language ol g
statute ! And before ofering nis disqualification
upder tuat seciion, must it Dot appear Lot he or
ghe Is offered a8 & WILNEsS (0T OF ACAINSE the otner;
and 18 it conceivable that any judicial min
brought deliberaiely to the consideration of the
section can misconcetve It8 impors and Lhe prin-
ciple which 1t contiaing and announces, tuat prin-
ciple belug stmply altoough the impediments of
the comtnon law are removed, although ldeas of
the commupily 01 the IDArriage relation are ex-
pluded, sithough the effect ol ACHons ool ween hus-
vands and wives amd the testimony (rom husband
and wie, may destroy the sentment of the cons |
puofal relaton, nevertheless they snall not be
witnessea lor Or agaiost each other, Then the
question AL ODCE Arised, &ir, 10 an action ol ths
chiaracter, brought agwinst rhe s=euaucer, 8 the
husband to testily aguinst lim ¢ And stll leasing
upon the expioded notions of the common law,
my I(riend contends he 1s not, because 1L would
{nterrupt and destroy the harmony ot
THE CONNUBIAL RELATIONS,

put sir, thia 18 DOt An acton agaimse the wife,
She 18 not @k party; it 18 conceded she cannot be
A WiLDess: iU serks no remedy Against ner, 1t nska_
oo jodgment agalust hey, and whatever may be
the fual determinntion of this action, she yet
siands hefore the world and the law as the legal
wedded wite o1 Theodoere Ttiton.  Wuatever judg-
ment you enter 18 poweriess Lo seeip ler of a single |
wiely right. She s the wiie of this plaintif and
entitlea to all the legal considerations, and pas a
pght to clatm nll the duties anising out ol thae re-
jation, How, then, can the LEsSLmony ol the s
band be consdered as eliner (or or agamst ner ¢
Those terma must be applled inn legul sense; he
most be n Witness Agalnst her in a logal maouer,

| wile, aishonored, crushed

| late,and in any event e can clann ail ths privi-

; enleate tms whea ol disgrace aod dighonor from

| the law and by morals and by society.

she must be & party in the case, or eise the |
odgment mast be such as will afect her inters |
ests, We have shown Your Honor that ne such
consequences can be g¢lalmed from this acrion,
To-morrow she might file her bill for a divorcee ; to-
IMOTrow she might colwmencs procesdings lora
separation  and  jor & separale milntenance,
and to-morrow, notwithsranding Ler Inex.
cusabl desertion of uer busband's bowe
she & appear ot s threshold  and
demand admisslon. Are the  purties  al-
anected by this most miserable occurresce, the
only ones who will te thus affected? No, sir; no,
Sir. My (riend s reierred you (o the case in 46
of Barbour, showing that this 1 & true construoc-
ton of the anguage of the *or and aeainst each
other,” and 10 Al aetion 10r crim, con. \ha wie
nad no sucn relation by wolch that dea can be
better cxpresped, | wiil just agein reler you Lo
the case of Bouthwick ve. Sootuwick (n 40th New
York, and I Your Hopor will examine tog ense
Fou wiil find that i sustains tng case, And DOW,
BLY, what are coe views nnder thus legisiation toat
these judicial entries ol the sUCCeSSIVE wCls re.
moviug impediments to the lntroducuon ol the
witness, shows Lhab the doetrines ol the gommon
law bave nut been indorsed oy recent Jegisiation, |
wnd has beeu supported ov the blenest court 1o |
the stnte. Waont remaius, theo, and woy shonld
this plainot? be excluded from the witnhess stamil?
Tamutaloss 10 Understabd upon what proeiple
of polley that 15 wdvocated., Upon what pilo-
ciple and policy of Jew cau that exclusion oe
mantained ¥ & hnow—I Know thut evideucs
may be drawn trom tils plantilf, f he s
aworn, whieh will redect uvpon the chastity and |
the lonor of his wife. 1 know that (act has given
and will give to my learned (riend an opportapity
to stump upen him the rude god opurourious ap-
PEATROCE ol BUCH discordall controversies ue- |
tween puriies 10 this holy and dear relation, Ivis |
o pithil pieture—ol the deserted and wronged |
by Ene resumony ol o
husband., He 18 presented by his wile In an
prgumeantative allegory as listenlng Lo the gecu-
sativns of ner nusoviod, having wie revelations of
her confessed dlsnouor publisned 1o the world,
and yei compelled 10 a1t silent, without o posgible
answer trom the Hps ol the supposed cammniutor.
Bug tue answer ol the law s toas I have already
given, sir, 1618 that she 18 Dot mterested 1 tne
event of this smit,  All her vightd remoin invio-

leges of the réiation exisiog between ler and |
the plalnull.  But that positien, sir, has soother
swle. Wil vhat be rhe frsl reveiation of unuse
serted guilt? Wil the teBumouy irom tue lips
of the husband’be the first dark shadow whbich
gathiers upon her character? In tus, or G any
other conceivale cuse ol seductlon, 1s it the case
which crushes eprnest womanhoody No, 8ir; no
sir. ‘Ihe Boame, e disgrace, the aestruciion
which this wile safers and must suller starts earier
in the stury o1 1hIS nolortunite trausaetion, It
1% not Lthe hnspand who revew.s the wie's dis-
hopot: 1t 18 the seducer! Long velors this aetlon
was commenced the dark cloud bad eunsurouded
this wihie, This action was not commenced until
the wue, stimylated by her zeducer, nad deserted
Lne bhome of Wér husband, This action wus not
commenced until this wite, led DY that seéducer,
appeured betore bis chosen tribunal and veaie
her spleen and indiguation AgAINSE  this husband.
Long pefore this aclion was commenced tihis
shadow had fallen over thal household and the
happy and hooored home was distracted and sey-
ered, The argument does nut apply here, 81,  'I'ne
epithet s not sppropriste Lo uie aclion or this
cuse; |t i3 not appropriate to any action, Lecanse,
1 assert, 1t 18 00 ioyariable tratl that e disuonor
and ruin whicn tolows
THE PATH OF THE SEDUCER
commences lung belore the husband 1s apprised
of nis own dishonor. 1t comes in allenated love,
it comes o inevitable discord ana coutention, it
comes af last 1n the clear revelatlon to the dis-
tracled heart or the busband of his whe's seduc-
tion aond dishonoy,  Whatever may be said by
Tneodore Tilton upon that will not adtl one jot or
tittle to the agony, sname or remorse of that wile,
“But this 1s 4 8wt lor money, sir!’™ My clienr 13
represented us spreading over the reputation and
nonor of hs wile in & greedy chnse aiter the gold
of the defendant. Why, sir, dun't the coubse!
kuow better; ir not his associate and Your Hounur
know better ¥ How long age was it that 1o tiis
case and before Your Honor tie proffer was made
to abaodon thus case (or damages LI my learved
triends would but press jorward wheiwr ladictment
for lwel 1n ngserting the adubiery of this oelendant
with hs wile ¥ Tueodore TUHton sceks 00 dalnagss
from tois aefendants he would not atain and burn |
s paim with s goid ;- but he sesks, sir, vindieas |
uon. The sin of this defendant nas 1ollowed him |
with Westructive eteacy. This defendant has |
gathered around him the comments aod condem-
nation of soclely; hia [oriuves have bDeen pros-
trited; those consequences which aiways (ollow in
THE PATH UF GUILT,

especially of this sin, have ciung to him with lron |
tenacity. It18 lor no money, it 18 10 no redresy.
Ir the wronged husband and the violated hom:, !
does the luw aford no vengeance, Why, sir, It 1s, I !
thinks o shime, aithough I velieve L dilfor with my |
learned colleasgue 1o that respect, but 1 think it a |
burning shame to the law ol toig State and every
other Stute wners that iow 18 wanting, thot the
seducer may not ba pursued as g erimiual, oF that
lcenuousness ol thls ciaracter 18 0ot panishea oy
the heaviest judgment o: the law s 1t Wus con-
demued and punished by that mfailtble Jaw wilch
knows no terror, Bul no remedy 18 given! Woat
must Theodore Tilton dot Musgt he suffer the
arrows and stings of soolety, and sec the seducer |
triumphant and Aounshing, and glorying o bis
fmparity, toe happiest MAD in all this room? (Mur- |
mirs and sensatton Iln Court) Does the law
Rfford no redresst None adeqnate, siv, and the ouly
resource leit to my cllent given im vy the law
was thig action. I (e had tken thut otuer remedy
condemned by tie law of the State, bat sanctioned
by the comwmon law ol humanity—toat whicn
réaches tne heart and Uie of the seaucer—nad he
done Loat, sir, 1nstead of slandiog vefore Your
Houor 1a his appeal tor vindication nod justice, ne
would bave bevn wraigned a8 o crimnal and in
danger ol the globet; and yet my riends reproacn
ns jor doing this act. “*You should ve quiet, v, !
‘11ton ; you siiould not veunture tu accuse Heury
Ward Beecher ol adultery because, lorsooth, i im-
gltcalel and criminates your wite, You nave lost

er love and her society; it las bzen won irom you
py the specious seductions of the delendant, Your
home 18 desecrated and diswonored and your ior-
tupes withered and destroyed, and the seducer, I
repent, 18 glorying In bis own mpunily irom
punishment; but atll be quet, asud I yon
venture to adopt the only remedy which
the law gave yoa eloquent couasel shall holu
you up to scorn and contémpt ol & court anda
Jary und of all manklnag,” Weil, to my mind, there
18 mmu:nmq excessively repuguaut in tos idea ol
¢ivil actlon lounded upon seduction, It hures the
beiter sentiments of our nature; it revoits thac
aftection upon which !amlly 4t home rest, and
upon which society and government depend; but
when the law leaves no other remedy than that}
aye, sir, when the law gives to the disnongred
Lusband po other revenys but, consistently wirh
1is owao teachings, doed it become the minsters of
the 1w to reproach the husbuad who resoris to
that redresst Now, e, | am aware that these
thoughts and remarks are not perunent to this
discussion ; they do pot belong to tha law of ths
argument, aud this ouly because my learned (riena
m s specions and insidlous way sought to in-

the lact of oringing this acuoo. [ bave wandered
from the periect path of discossion lor the
purpose of remecl.mm this ms-statement. Tals
Is au, e, I ve to submit 1w Yeur
Hopor. I can but repeat the spirit of the argu-
ment which my learned colleagne and mysell nave
nddressed to you. | cun but jmplore you, oot of
regard lor the great interests walen are involved
1o your dectsion of this question; out of regad lor
tiose great questions ol [aw aud of pubic pollcy
which are necessarily mavoived iu toe Mscussn,n
and in 4 decision, 1o give us n uecielon which stiail
be in permony with the spirit, U 1 may call it, of
our present civilzation, & decision woich shall not
stand In repugnance to the prineipies whteh have
been ann.unced so repeatedly aud =0 empiati-
cally by the highest courts ol our state. (shgne
murmuors ol applause.) )

MR, EVARTS CLOSES THE ARGUMENT IN REPLY.

Mr, Evarta at once rose and proceeded to speak
a8 lollows :—

The averglon that my learned friends avow to
thia mone¥ action by s lu-band respecting the
honor ot uis wife 18 an axersion that a almru%nur

ag
my learned irlend well understands, and Your
Honor, 1t never was rolerated in remedies ol juris-
prudence upon Its own motive and jorits own
sake. It wasn the system of judicial procodures
of the country frrom which we take our law ouiy ns
the step o1 mocere and honesn investigation be- |
fore & jury of the fuct, because the fual remeay of |
the law which gave 107 this great canee, divoree,
conld omly be exerred by ‘mriamoeunt, not upon

CLILIONS OF eXaninULions in committee tovms, o
¥ confessiuns ol collusions, but by what the law ree
garded as the open and stocere Investienion qf the
e, m which the nushand, goverued by cvery con-
sideration tnat shounld withnoll nin 1l he vas
nuat  sneere, Impt‘l.]ml to It Ly no pussioniity
Of motive excepl tne requiTements of the aw,
could oot obtan s dIverce exXcept by tuE pub-
he demonstration of tue reality of the crime,
shoWi before a jury and 1 the forin ol 4n acion
AgBinAL he mjurer of Wis domestie peace estabhiiai
the mev m order tnat Pariimment nonght grant bom
A divorce upon estaphshed jaet.  And when the
courts vl Engiend  gave to ordinavy judical in-
quiries the merhod A the resalt of divoree upon
JUdICIAL INVesIygation, 1t suppressed the uquity
and the di=grace of an action jor criminal conver-
sution, permitted no husoing who did 0oL pursue
i wite With %ne honest purposss of divoree (o
epen hig mouth or rase his nand  ageinst her in
RNy COUre of jusrice ; periutred ouly the evidenes of
A co-reapondent, the decelver, as a part ol Lo pro-
ceadings 1or divorce, and excluded the husband
who had condoned Wig wile's lault, apd wis never

| to be heard (ooany actlon or divoree ralsiug the

question ol Imauiry or ol prool agalnst any alieged
decerver. And Buw 1t (s to the credit oF one juris. |
rudence pud deoiry and Maniiness of our peopie,
ut wlile for & long tine our courts ol equity iuve
DAt this jurtsdicrion, caees [r erimingl conversn-
tion have disappeared (rom the annals of our law |
except in the very [ow rauks ol e, and under |
the grave snspicion that 1 was for laere's sake,
shat the case was brought, Bat woy wo longer |
peceasary ! By (Do aystem of [aw it may i the g
vestigntion be useinl to saow the sincerity ot a |
husband wao did not desire a4 divoree, and yet Jdid |
desire money oF vengeaucs, o8 my learned iriend |
his not serapled to eall the wotive of this action.
The soiemn injunction of toe law to a husband
who finds fault with Dis wife 18 that be shall then
speak or lorever alter hold s tongue, Andaf he
comes apd receives the embrace of marriage no
court Denrs Ms rarther complnint imoany way to
aflect his desire lof syparation from bis'wile, In
England the qine fect closes ail doguies fn any
form uuquurn_lnu the et thod torever aried aud
destroyed, Now, I Your Honor please, 1n all that |
1 had to say concerning the prescntation of this

plaintif as & wisaess 10 prove his wile's adultery, |

| Agalnst any interest of s wile,

| tried on

I spoke wholly upon the prineiple and theory of
law and soclety, | salgd that the paaiutid was
coming bere Lo prove his wife's infdeiity., My
learnea iriend has found in that an excuse for &
Yiluperative invective against the derendant.
Noehtug eonld have led my learned iriond into so
tojudicions aod improdent a conese as ths bab Hhe
cobslderation that &6 Do luture stage of the case
could whe sftate ol the proofs pave given lam
us luch ussistance and support as now, After
brlefly advesting to the luw o! 1967, to which he
before addressedumset! ot conslderabie lengti,
toe learned gentieman salil be chalienged contias-
fietion to the et that that iaw Jid nol enalie or
resinet Busband aud Wie Iron appearing is wit-
HEeSSes (O oF AEamst each other except (b cases
LAt Specially came wiilil its purview, .
e vounsel then eailed gtiention to the case of
Lucasa against lrooks, 18 Wallace, 482, to the
decision readered uctober 7, 1873, The Court held
thut 1% Was o rule in common |jaw that a wife cali-
not appear asninst the npusband except moavil

SUlS Drought eithier by the nusband ggainst tie |
rhaviaw |

wife or by the wile agnipst e nusband,
has not becn abrugeted,

THE OBIECTTUN TO A WIFE'S TESTIFYING
agalust her Lusband rests goiely upon pubiie pol-
:t’.'fh Fo that the acts of Congress have no applicas

.
does not abrogate the old rule,  Unlef Justice Hed-
fiaid, of Vermont, 1o the case of Maunchesier va,
Munchester, Hoids thist the wile 18 Dot & compe-

lent wilness 1o testuy eltper lur or agalnst her |
|llhﬂréil)ll1d in any civil proceeding, under the act of |
| 18ha

By the iaw ol the State of New York there
neverswas woy pretence that the rale of marital
exciuaion apnlied where neither was a party 1o
the suit. He cited Roscoe on the ~Law of Evie
denee, and suld, “The proposition 18 that al-
though this hnsband would be excluded 1 wdul-
Tery were eriminally prosecutable, yeo the ritles of
lew allowsd bim o teatlly here, Adnitery 18
spoken ol s withiu the rule LUl i withe.s need
not eriminaace himsell. When our courts and the
Englign couers luy down the rule that a busoand or
wile shall not be allowed Lo testifly to aay Incisthat
criminate the other, they held tnat ithey eouln
DOt 1estity 1o aduliery because it eriminated tue
other party Lo toe conjogal relation. I'ne luws of
all the Stated winen make aduliery criminal, sach
s Malne, New Hawpshire, New Jersey, Vermont
and Nurih Caronna, exclude the testtmony ol
either nusbaud or wite to the aduoliery of the other,
The code o procedure has not changed the rules
of the common law in this respect, THe secrion
O the cod? us romodelled in 1860 takes away iho
loundarion ol ail the cas=s 1o wiicn 1t was held
tht uny sueh chobge was made. ‘Tnat section
nuw pruvides amuu{ that no one sbhall be ex-
cluded by reason of M3 being A party or inter-
ested, It lormerly read, A party may be exam-
ined [n m3 own behall or in behalf ol any other
party, 1o the sume manner and subject Lo toe
same rules gnd exmmination as aoy other wits
ness, exeent that peither pusband nor wile can
ve required to diselose any contmunletion made by
one lo the other.,” Under the present reading of
the scetion, which Is litérally the same as tue law
10 Maine and Vermnont, a husband {8
NOT A COMPETENT WITNESS

‘'he econnsel

aoted the cases of Manchester va, Manchester, 24

ermt., 6393 Dwelly v&, Dwelly, 48 Maine, 277; Pil-
low va. Bushnell, 5 Barb., 156; Hasbrouck va, Van-
aervoort, 9 N. Y., 1,534, 1t wll'l not be pretended
Lhat the statufe ol 1867 (chap. 887) makes roe huss
band ¢ompetent in tHis case, lor it excepts actions
o1 erim. on. from the cases in which
and wives are made competent to testify. It has
peen expressly adjudged n the latest cuse in
Wineh the question arose that the plamnd in oo
action of erlm, cun, i3 not a competent witness on
s own behalf nnder the existing law of this
State, (Dann vs, Kingdom, 1N, Y, supreme Court,
492.) In tnat case, (I the plaintilf was a competent
withess lo the action 10r Apy purpose he wus com-
petent to proyve tue marriage, lur e Was an eve-
witness ol 1f, and the testimony of an eye-witness
18 competent cvidence, (Lart vs, Barlows, 1
Dougl., 171; Hemings va Smith, 4 1d,, 25.) 1t was
held thnt the action of Daun vs, Kingdom ean be
sustained only on the thevry that in an action of
erim. cun. the husband 18 not a competent witness
lor any purpose.

Mr. Evarts culled attention to the English cases
tn whieh the legal eptchet of cases of tms kind 18
cruninul and criminong. He cited the cases
before the Eeclesitsrieal Court bearing on this

oint, such as Faucett vs. Faucett, in which fc 15

ald by the Court that 4 conlession of adultery or
testimony thereto made by 1he hosbana against

| the Wwile Or vice versa was not admisaible us crimi-

nating the parries, The question Now otcurs upon
the polpt, not as Lo’ the crimmnalty of the action,
but 48 to the prudence of whe Legisiature 1o noc
making 1t a erime, Lord Mansfleld tad down the
GENERAL IULES OF EVIDENCE
in cages of criminel conversation, that though
the civil slde of the conrts, the RAmMe
rigor lu regard to the exclusion or admission of
testumeny as in A crimunal indietment. Lord
Mansfleld says:—*There nas never been ano lo-
stance elther (o a ¢ivil or crimingl ¢ase where the

husband or wife bas beel psrmivted tobe 4 witne=s |

for or against the vter except 10 & Case 0) Deces-

Lty Tors 18 pot gn action where the husband

t4 on one side and the wile on the other. Thisis
not an actton agamst the wife for adultery. It 18
not an wetlon fur perjury; It 18 not w collateral
1ssue, Lo 18 the trudd Leselr, in whieh the plaiooul
sepks to prove the adultery ol lus wife with the
uamtldam‘l
designated the enabiing clause, does not permit
the hasbund or the wile to testlly eltiier as
against the other in an action tor crim con. The
meaning of the Legisiature 18 plain, that thongh the
muuth of the insvand and wile are open in ordi-
nary cassg, they are to pe closed lu acuons whgre
aduitery iorms the subject of the trial, whether
they be for divoree, bigumy or eriminal convezsa-
tion. Taylor, on evidence, savs, the first
class  0f witnesses eXciuded are lpteSested

arties in any proceedings based upeon, the

act of saaltery, He defied the learned coun-

sel on the other side to show a sgigle
case in our courts Io which It has been “ueld
that & hushandg or wite could be a witnessin a
crum, con, case since Lhe passage ol the act of 1867,
It would admit exther Mr. I'lton or Mrs. Til'on to
testify, bai for toe lmitations. He would like to
know il a witness is permitied to come upon the
stand, with ms will doinfoant over the law, who ia
tu dedne the Hmitation? Well might the Legisiu-
ture stiand appatied 4t the prospect of the husband
or wile testhying against each other where the
testimony would criminate each otner. The genius
ol the policy o1 Bruzh lnntations was strictly
tollowed here, and the counsel looked wilh dlsmn[r
on the iragments of disflgured evidence whicn wiil
ensue il ths wil ot this hushanu should be made
Enst.:r over hm, aud the law not master over

m.

Mr. Evarts concluded his argument by calling
the atteation of the Judge to tae 1ack that the City
Court wias bouna by the decision of tne Suprems:
Court, noiwithstanding the pulbt 01 argument
which had been raised 10 the contrary. This propos
sitlon was (Mr, Evares') that the determinstivn

of the General Term of the Sapreme Court (¢ es |

binding onb this court as on any other court in the
distriet.
JUDGE NEILEON'S ACTION.
Upon the terminaton ol Mr. Evarts' argament,

| Judge Neilson, addressing the counsel, said tnat

he conld only say to the learned gentiemen whom
he lad peard on this argument that he was jully

1mpressed with (18 welght and impurtaucs, and he |

would endeavor (o glve It all possible attention,
He did not intend, however, to write an opinion,
us he did not consiler that 1L wis necessary lor

him tg do so, He wonld Jdo noihing more than |

give them tne statement of nis conclusions, which
e would Itenkly state, nnd should he commit any
error it conld be rectifled. He suggested tnat if
the counsel wonld agree among thems=elves 1n the
mateer, it might be well to convene lor the trial
durigg the coming week &t nall-past ten Instead
ol eleven o'cluck each morning and adjourn at
Lall-past rour instead of lour o'clock 0 the arters
noon. By so domyg they would greatly economize
time aud would galn cne day in toe course of the
WwWerk,

Mr, Evarts repliea thata cage of such magnitude
and lmportance as this had pever, in ms judg-
went, been brought to tridl upon so short a notce
and Lhe wbhor wnleh 1t entalled upon the counse
wis very great. They could save more actuul
time by belng absent (rom the Court tnat extra

| hour proposed, which could be udevoted to the

preparation of points in toe case, than would be

I ﬂusalnia were Lhey to accede to the propussl of

18 lonor.

Judge Nellson then asked some
touching Mr.
rignt ol husband and wile to testily in suils otner

Information

thian crim, con. unaer his Interpretration ol the |
Act of 1808, which, belng imparted, the Judge re. |

minded the jury of s oft-repeated wiining
agalost reading the ncwapl.xeru aud conversing
ol the subject of the rrial. Aiter wiieh, 1t being
now (pur o'clock, the Court mdjourned,

And 80 closed the lourth week of the great
scandal case,

PLYMOUTH PRAYER MEETING,

GOD'S NAME—THE CITY WITH TWELVE HUNDRED
GATES,

There was no diminution in the atiendance at
Plymouth prayer meeting on account of the storm
last evening.

After the usual exorcises, Mr. Beecher sald:—
There 18 very much in the original tendencies of a
man's natare which wil determine the prois
which he derives irom the contemplation of God,
All have wscces’s, or mar have, to the treasury
house ol the upiverse; whatover numan mind ¢an
conceive, whatever i3 revealed in matter, what-
ever I8 revealed In the experience of a
man's soul, whatever |8 developed In sogial
Iife, all belongs to that pame above every otlier
name—God | And our thought of God is likely to
be eramped and lmited oy the ealling ol Him, one
name—God.

It I8 true He revealed Himsslf by special names

to His people of old, but it is trus also that in the |

deepest moral natore ot the Hebrews they appro-

priated and made nse of Goa in their struggles |

and experience, and they cdiwversifed His name,
‘They diu not call Him Jehovan, or Almighty, On
the other pand, you wul find they appeal to God
by tities of the prenomeun o) nature, They called
Him tne God ol lght, the God of the seasonus,

and  inasmuch a8 they  wdentified  thetr  God
with  nature, 1t created a  constant e
fux. Thunking of he things arvowid  them

Lhore thonghts wourld natarndly go bacsk o God,

| Aud i throngh i istory of their eariy ieis

WS 0Ss0ciIed WIth the name of  God, a8 thotga
there was in Hlm a perpetunl bistoric eiement,
50, whon they used tne titles of God, 1t brouglit 1o

Vice Cluncellor Jayne holds that the stature |

husbands |

and the not ol 1887, which has oecn |

Evarts' understandiog upon the |

mind events of their own hlsiory—patri

the name of God. And In that respect you wi

be strock with all the proplista and psalios how
| incessantly they wind toe turead of Listary wigh
| God, We Dave the God of Avrabam and lssac and

dacob, and we have “Thow that leades. thy
propie qKe¢ & fock,™ relercing fo the God wpo
ied  them throngn the wilderness: bot  we
fave uoe asppropriation of : o our awn
thoughis ana leclings. O G my Goid! You
WunL the 10 ensity of this seqse ol ownership ig
| God,  He was the God wio estabbisned tae world,

the God that made the seq retre, the: God of the
nuspapndman and shepherd, the God of all their
relutions, ana (e wis the personal God. They
bad an ampitude and varlewy in association and
personul experiencs and hote  thoughts thag
maae e wew of God ever lamillar. We bave g

| God whu s

| LORD GOD ALMIGHTY,

omulscient, emntpotent, cmnlpresent—God, the

Fatner of Jesos Cnrist—and He 18 the God, t0o, of

Abrulmu.lu:lmu dJucob gnd lsaac; we don't care
Bl g

abont they  were  emineutly  re.
iul""'-m""'- but they don't thrill uos, and
we g0 on usingr those old names be
cause they once bad Uving power. Do we e

| cusiom ourselves to uoitarion and make our God
appear to us a8 the aneient Hobrews did to them!
Tsjere 14 a want of appropriatjon, the bringing
pedr of God tons,  InonE respeet we are making
the name ol God dry and ard, | tuink (@ we had

you, Suppose o mat ol b sigls child, 8 does
not matter (hat he 18 mueh aong, e bas this oue
neele well out of which be (5 to draw 18 water of
lHie.  Well, suppose him to be aixlons: the ¢hild is
|a'llllng: he Kuows nol wiat to ao; be is 1o poverty
ane
| DESTITUTE OF FRIENDS,
Te kneels down and says, ‘0 Lord God, God of
| Abrabam and lsaac sud Jacob 't Snall l rebuke
mm?¥ On, opo! 16 18 Bot S0 great a laall, bBat
suppose ne snould say, -0 God of my dariing
| gl O God, Who gave her Lo me [our years ago!"
| don't you sunpose 1t would npring God nearar to
| mim? The old Hebrews took their experience and
| lre, put it on dieh, ani 1t so0one a8 s God, Seldom
|
|
|

sumelning more Oriental it woald ne more com-
forupg. dow Jar tils stiouln be empioyed 18 a
| matter o coustduration. lu exercises of public
WOrsiip 1tis likely to oo misiadiecd uy the ug-
tratned mind, batin o man's own tousenold there
are no suca restridiions.  Aud how natural it
| wonld b 1l ¥ou were 1o give 1iles to Gul spring
| ing out of tne realization of His [ecling ot

do we take what I8 earpest and loving and give
QAL A humsn and persousl seul, giving titles
which shall jdentily God with us,  Scldom do we
express what 14 meaut by the term Emmantel—
God with us,  I'nere mGst be tmes when ne seems
na revealed to us specially, Aud so 15 the thodaght
of God and tie usiog oo s name, bear m mina,
Lhal whieh briogs him nei All theae ejements
are not fo be feared as rreverent, bULare to make
him oearer, God 15 pot so greas that bhe has for-
gorten he 18 lather,

© Here ur. Beecher gave o sanace for remarks, and
| a brother sapd:—*lt seems to mo wWe want o per-
| sonal God, and [ think toe *redson we uave npot
| 18 becanse wa have got o smanering ol science,
| Is 16 science that 15 detrimental Lo our spirits
| nalnature, and can you explain (v Mr Beecoer
sad i—Well, you aresy puyscian, and you konow
that if & man was led o ogd whieh did not sap-
ply him with line fue bones thore 1S that in Dy
nature which would crave for lme, so U a
man has opeen cheated in regard to one eiement,
there s thutin bim wines revenges itself. Thus,
M you take away irom rellzion checrininess thers
will cerininiy be a revound. You take poilos
when Quakers fola other churehes it 18 glways the
Episcopal or Methodist Chuieh.

It you wmake the New Jorussiem ke a clty, not
of twelve gates, but tweive bundred, 90 that one
canuos think o1 God withont finding nimsell ovep
one of the gated, you will lind the ndvantage.

NEW YORK CITY.

Five persons were injured through falling u
slippery icowalks yesterday,

The Liberal Club held {is regular meeting last
evening at I‘llmr:nn Hall, when Mr. W. L, Ormaby,
Jr.,, delivered o lecture-entitiea 'A Known Factor
in Sociology.™!

Willlam Livingston, who stabbed Lawrence Mess
satt the night belore last In & liquor saloon in the
Ninth ward, surrendered bimsell lust nignt tg
Captaln Kepnedy.

The Lotos Club promises an art exhibicion and
musical entertalnment this evening at their Clud
House, in lrving place, ‘Toeladigs’ reception will
ba given next Monday.

Tnhe German Repubiloan Central Committes,
Judgoe Dittenhoefer presiding, held a meeting at
No, 34v Bowely, last night, to complete 1ts reor.
ganlzauon for the ensuing year,

John Schwartz, Sr., of Jo. 8 Beach strest, was
knocked down last evening by stage No. 408, of
the Fifth avenue line, at Foarteenth street and
Broadway. He woas sévercly but not dangerously
injured.

Mr. Charles Trudell, Treasurer of the Army
| and Navy Club, reported to toe polics last might

that Alfred P, Evans, the bookkeeper of the clu.a

had abscunded, taking with bim $550, the fands
the club,
| fThe funeral of the late ex-Alderman Edward
| Schlichting took place yesterday afternoon froms
| his late residence, No. 120 East 1234 street, A
| nnmber of members ol the Board ol Aldermen
were prescot.

Mr, Emil Schumann, Chief Engineer of the
steamer Polaris, entertained an appreclative
andience last night at Steinway’s by a lecture on
that 1l lated Aretie expedition, ilinsiraving it with
several magnifigent stereopticon Views.

The next lecture in the Cooper Union Free
Course for the People will be delivered this evens
ig, in the great hall, by Professor George L.
tioa;inu.le, ol Bg.‘vard Colfege, on *I'ne Leaf u:fd Its
Work,” being the second of a serics of four lec.
tures on botany.

The Commities on Contested Seats of the Re.
publican Generul Committee met last evening and
heard evidencs In the cases ol the Twenty-first
district and the Twenty-third ward. The commite
tee will make 115 report to the General Commities
B 118 DEXU Mecting,

Al the third social gathering of the Yale Alomni,
neld last eveming at Delmonico’s, Prolesser
Sumner wade an interesting statement rejative to
the introduction and progress of the method of
teaching soctal science (o that uoiversity, Owing
to the absence of text books progreéss was as yet
retarded, but the Professor truswed that ere long
:Im aystem would realize «ll the success hoped 1or
ks

Tne Coart of Arbitration met at the Chamber of

Commerce yesterday. The only case heard was
| that of Imhorst ve., Bensushn, In wolen the lormer
suea for the value of 200 nogsheads of claret wine,
which toe latier contracied lor, but retused to
| take, because it was not delivered on time, No

new evilence was cletted and toe case wiag arls
| Journed to a future méering ol the Coart, and i§
Wil be seyeral weess belore o decision 18 given.

‘ NEW JERSEY.

The Jury in the Ricardo case yesterday rendered

n verdict of simple assault, the penalty of which
18 & fne of §25,

| Inthe Court of Quarter Sesslons at Jersey Olty
| yasterday, Wiltam A, Campbell, the absconding
| Jeweller, pleaded gullty to mine charges o) eubeds
| zlement.
| Tne city debt of Plalnfield—rfor whish no means
| of payment are providel—amounts to $3.457. The
estuminte for the expenses of the city lor tae
present year is 15,000,
| A lire broke out yesterday forenoon in the Amer
| fean Oakum Works on Corpelison avenus, Jersey
City. The tite ovgmated in the flue from the
turnaes,  Loss 240,000; nsured lor §20,000.
| The etty of Bordentown Is (ree Irom debt, and
| about §7,000 would place the township fn the
same ppy combition. e toral amonnt of tax-
abie property in tne townsEnip 5 avont §1,000,000,
| A poruon of the eastern bank of the Morris

| Canalin Roseville, Newark, gave way yesterday
morning, cansing damnge ol econsliderable extenl
apd o goon deal of excieinent, The bdresk
thirty feet wide and twemy  eet deep. Muskrao
caused i, 1t s believed.  Nobudy Was hurl.

All the ralrond stntions on the Newburg brancl
af the Erie Ralway, except central Valiey station,
were broken into on Phursaay night and robbed
ol tiekets, bageage and other articies, , Two of tha
robhers are Known a3 old exoerts on the main

lue of the Erte.  IL 8 supposed they are now e
Fl=till

THOMAS PAINE'S BIRTHDAY,

Some fhirty or forty persons assembled at the
Wesichester Hou:e in New Hochelle iast evening
for the purpese of commemorating in a social and
convivial manner the 138th aoniversary of the
birthday of Thomas Paine., The meeting, which

i was altogether an imprompto aair, wag presided
| over by Mnjor Andeew Coutant, i veteran of Lua
wal of 1812, who inst evening reached the rive age
Of fourseore vears, and win s the only surviviog
sodier resident o the peighborbomd,  Dirog the
aventog Mujor Coutant enls rimned the ¢company
With some nterestiog  personal recollections ol
Patne, Wiotle the rodest banguet provided for the
OCeRsION Wits beiny disenased, geveral members of
the comipany spoke In terms of admiration of
Paine, The company did got separate watil o it
bout. %

FOUL AIR IN SCHOOLS,
To e EDITOR OF THE HERALD(—

I am glad 1o see ¥ ou SUrring up the anthoritie
| abon: the lack of ventation inour pubile school
| ponsea, 1018 no wonder that contugiouns discaser
| sprend eapidly while the pnvefeal enerigies of our
gtldiren are so depressed by tos wel alr winch

Phey are enmpe P tobrestne or &80 muny houre

Gl Y § A I VO enn BpuE up the rutnorities
toa relorm of the condition ol seito b‘[’lﬂsh:ﬂ'
will be halied LY Wany puren's as @ public benes
taotor, A PARENT.




